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STRATEGY CONSULTATION 

SOURCING CASES FOR STRATEGIC LITIGATION 

13 – 14 November 2019 

The Mapungubwe Faircity Hotel 

 

AGENDA 

WEDNESDAY, 13 November 2019  

 

 

09:00 – 09:15 

1. Welcome  

2. Introduction to the meeting and purpose of meeting 

3. Tour de table – setting out meeting expectations  

 

Facilitator:  Matilda Lasseko 

 

 

 

 

 

09:15 – 09:30   

Introduction to ISLA 

 ISLA over the next 5 years 

- The Networks 

- Priority Areas  

- Thematic areas of focus  

 Litigating for Social Change 

- ISLA’s interventions – how do we intervene & what kinds of cases? 

 

Facilitator:  Faathima Mahomed 

 

 

 

 

 

09:30 – 11:00 

Session 1- Contextual analysis 

Guidance questions: 

 What are some of the challenges in sourcing cases? 

 What has been the impact of the de-politicisation of human rights work on case sourcing?  

 In terms of Impact, what does looking beyond the court process look like? 

 Who is the right client when sourcing cases? 

 

Facilitators: Sibongile Ndashe and Mariam Kamunyu 

 

11:00 -11:30 Tea Break 

  

 

 

 

 

11:30-13:00 

Session 2 – Activists as complainants / petitioners 

Guidance questions: 

 What factors motivate an individual to take on a strategic litigation case?  

 What impact do the cases generally have on the individual? 

 What role does the movement they are a part of have in the case which they bring? 

 What impact do cases generally have on the individual’s relationship with a movement? 

 What tensions often arise between the individual and the movement they are part of? 

 How can individuals who bring cases be supported and encouraged? 

 What form of support/encouragement do they need? Who is responsible for giving them 

this support/encouragement? 

 What impact does taking on cases have on the safety and security of individuals and their 

broader movement? 

 What safety and security considerations are involved when one considers taking on a case? 
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 What are the pitfalls of activists who place themselves at the forefront of litigation? 

 

Facilitator:  Tshego Phala 

13:00- 14:00 
 

Lunch 

 

 

 

 

 

 

 

 

 

 

 

 

14:00 – 15:30  

Session 3 – The Institutional Complainant 

Guidance questions: 

 In some countries, when litigating before the domestic courts, legal standing is limited to 

parties having a direct and substantial interest in the case.   

o What impact does this have on lodging cases in the name of an institutional client? 

 In countries where standing requires that a party can litigate in the public interest, what has 

public interest come to mean? 

o How is public interest defined so that organisations are allowed to lodge cases in 

that country? 

o In Kenya for example, public interest is not always interrogated but in other 

countries this is an important enquiry.    

 If we are to bring cases before the regional human rights bodies, international human rights 

bodies, standing comes to play an important part in the case. 

o What is the difference between the rules of standing in the African Court and the 

African Commission? What role does observer status play?    

o Refer to the line of cases in which the African Court non-suited institutional 

applicants that requested advisory opinions from the Court.  

o What do you think will be the impact of these rulings?   

o If our litigation strategy envisages that a domestic case will be taken to the regional 

human rights bodies at some stage of the proceedings, can we use an 

organisational client to start the case in the domestic setting? 

 What are some of the advantages of lodging a case in the name of an institutional 

complainant?  

 What are the limitations of using an institutional complainant?  

 What factors have motivated decisions to lodge a case in the name of an institutional 

complainant? 

 What is the distinction between law groups and activist groups?  

o Which one is capable of being a “good” an institutional complainant? 

o What are the consequences of preferring one over the other?    

o Are there tensions that arise when choosing one over the other?  

o How do we mitigate against those tensions? 

 In countries that have the direct and substantial interest as the test, what steps need to be 

taken to enable public interest standing?  

o Is it possible to change the test? And if so, how do we bring about the change? 

 What are examples of country specific cases where an institutional complainant was used? 

How could these cases have been different if there was an individual rather than an 

institutional complainant?  

 Are there examples which suggest that a particular organisation should not lodge a case in 

its name? what specific factors determine this? 

 

Facilitator:  Faathima Mahomed 

15:30 Photos  - End of Day 1 
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THURSDAY, 14 November  2019 

09:00 -10:30 Session 4 –Trafficking Cases  

Guidance questions: 

 How does your organisation become aware of cases relating to survivors of human 

trafficking? 

 What are the needs of a survivor of trafficking at the time that she first engages your 

organisation? 

 What factors informs a survivor’s willingness to participate in litigation processes?  

 What support services are required to facilitate their participation in any litigation 

processes?  

 What support services are provided to survivors of trafficking:  

 Internally by your organisation?  

 in partnership with other organisations?  

 in collaboration with the State?  

 How do we proceed in litigation with a survivor of trafficking who refuses to cooperate on 

pre-determined psychosocial services put in place/ refuses to undertake an initial 

assessment to determine her support needs? 

 What situations have informed your organisation’s decision to terminate a relationship with 

a client? / discontinue support services? 

 How does your organisation manage the termination/discontinuation of support services 

offered? Has this affected ongoing litigation? 

 When do you discuss and implement a reintegration plan where litigation is planned or 

ongoing? What is the role of your organisation, partners and the State in reintegration?  

 Who is the ‘right client’ for litigation?  

 

Facilitator:  Matilda Lasseko 

10:30 -11:00 Session 5 – Individual complainants with no connection to social movements and challenges in 

litigation  

Guidance questions: 

 What is the basis on which organisations select cases when clients have no connection to 

social movements? 

o When there is no connection to a social movement, what informs the decision to 

proceed with a case? 

o Is there any contact made with existing social movements to obtain their views on 

the anticipated litigation?  

o If not, are there any measures in place to gauge the need for the litigation?  

 Sometimes the litigation strategy and advocacy initiatives do not sync and may end up 

running independently of each other.  

o What impact does this have on litigation? 

 Is there a need to have safeguards to ensure that “bad” cases are identified and measures 

are put in place to ensure that the litigation does not set the movement back?  

 

Facilitator:  Kay Mahonde 

 

11:00 – 11:30 

 

Tea Break 
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11:30-13:00 

 

Session 5 – Individual complainants with no connection to social movements and challenges in 

litigation  

Guidance questions: 

 Why is it that cases have a high attrition rate?  

 Why do clients opt to not proceed with the litigation? 

 Why do clients opt to settle? 

 Which factors prevent litigation from proceeding?  

 Why is there a dearth of cases on gender and sexuality? 

o What role does a woman client’s fears of being maligned publicly about her sexual 

history play in identifying cases for strategic litigation? 

o What has been the impact of the increased use of non-disclosure agreements to 

settle cases on sourcing cases for strategic litigation? 

o What has the impact of the surge of defamation lawsuits on case sourcing? 

 What is the potential for creating a fund to provide a basket of care to the clients?  

 

Facilitator:  Kay Mahonde 

13:00 – 14:00 Lunch 

14:00-15:30 
Session 6 – Collaborations for case sourcing   

Guidance questions: 

 Which movements, agencies, organisations are suitable collaborative partners?  

 How can (these groups be supported to identify Strategic Litigation cases?  

 What are the key considerations to keep in mind when identifying cases for strategic 

litigation? 

 

Facilitator:  Sibongile Ndashe 

 

15:30 – 16:30  

Session 7 – Establishing a referral System and way forward 

Guidance questions: 

 What does an effective referral mechanism look like? 

 What is the role of the strategic collaborations in ensuring that the referral mechanism 

remains effective?  

 If there is a problem with training on identifying cases for strategic litigation, how do we fill 

this gap? 

 Role allocation  

 

Facilitator: Mariam Kamunyu 

 

16:30 

 

 

Photos - End Of Day 2 

 


