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STRATEGY CONSULTATION 

SOURCING CASES FOR FEMINIST STRATEGIC LITIGATION 

13 – 14 November 2019 

 

CONCEPT NOTE 

 

This Concept Note: 

1. Introduces ISLA and its interest in sourcing cases for feminist strategic litigation; 

2. Undertakes a brief exposition of feminist strategic litigation and its suitability; 

3. Explores barriers that hinder feminist strategic litigation;  

4. Introduces the strategy consultation: its purpose; objectives; expected outcomes; and 

sets the background on ideation that will guide discourse at the meeting; and 

5. Introduces the publication that will be the upshot of the strategy consultation and 

further research.  

 

 

1. Introduction  

1.1.  About ISLA  

The Initiative for Strategic Litigation in Africa (ISLA) is a feminist Pan-African organisation that 

uses the rule of law to advance sexual rights and women’s human rights on the African 

continent.  We use the law to hold states accountable for violations of human rights.  Using a 

rights-based framework, ISLA endeavours to improve the lives of women and people whose 

rights are violated on the basis of their gender, sexuality and sexual orientation, gender 

identity and expression (SOGIE) in particular. Our thematic areas are sexual rights, violence 

against women, women land and property rights, women’s socio-economic rights and 

practices and procedures that hamper or create an enabling environment for strategic 

litigation to take place.  

 

Our goal is to strengthen the capacity of social movements for feminist strategic litigation and 

develop a network of lawyers in Africa that can take up this approach. In developing feminist 

jurisprudence, our litigation aims to surface legal and social biases and to provide legal 

protection to those who are marginalised or made invisible by the law. Our work is designed 

to challenge patriarchy, class stratifications, power relations and heteronormativity by 

centering women’s voices and women’s agency and the voices and autonomy of those whose 

rights are violated based on their sexual orientation and gender identity and expression. We 
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believe that a sustained investment in building local movements that are able to lead efforts 

on strategic litigation and investing in social justice lawyers is the key to creating a critical mass 

of domestic lawyers who can engage in strategic litigation and consequently develop strategic 

jurisprudence. This method is used in order to bring about significant change, by taking 

carefully selected cases to court and using them to change law, practice and public awareness. 

We work side-by-side with specific organisations and individuals to whom we provide ongoing 

capacity strengthening to leverage the gains we hope to make inside the courtroom.  

 

Our litigation focuses on our thematic areas and on practices and procedures which hamper 

or create an enabling environment for strategic litigation to take place. Our priority areas are 

litigating for social change, strengthening capacity to litigate strategically, building 

partnerships for social change and producing knowledge for strategic litigation.  

 

1.2.  Background  

We have observed that there are too few cases being developed for strategic litigation across 

our thematic areas both nationally and regionally.  In particular, there has only been one case 

that addresses the violation of women’s human rights that has been decided by the African 

Court for Human and Peoples’ Rights and to date there have only been two cases that have 

been decided by the African Commission on Human and Peoples’ Rights in respect of woman' 

human rights. There is also no single case in relation to the rights of women who are sexual 

minorities at these regional fora. We were established to respond to this lack of jurisprudence 

on gender and sexuality before national and regional human rights mechanisms.  

 

Over the years, we have deepened our understanding of the causes of this dearth of litigation 

and are consequently engaging in a multi-pronged strategy to interrogate the challenges in 

sourcing cases for strategic litigation and to find suitable responses to ensure that our 

strategic litigation project continues with impetus and vigour.  

 

Our present strategy includes: the development of this concept note in order to trigger 

analytical discourse on feminist strategic litigation; convening a strategy consultation to 

deliberate on the barriers towards case sourcing and to begin formulating cogent strategies 

towards alleviation and the development of a publication documenting ISLA’s insights on case 

sourcing.  
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In all these interventions, we are mindful that ISLA’s goals are particularly relevant to this 

assessment. They are:  

i) To develop jurisprudence on gender and sexuality, in particular feminist jurisprudence 

before domestic courts and the African Human Rights System on its thematic areas of 

focus and on practices and procedures that hamper strategic litigation. 

ii) To use the law to hold States accountable for violations based on sexuality and gender 

by strengthening and defending human rights accountability mechanisms in Africa. 

iii) To build strong social movements empowered to litigate on sexuality and gender 

through training and support in strategic litigation or by strengthening in-country 

institutions and leadership in order to do strategic litigation.   

 

2. Feminist Strategic Litigation 

2.1. Conceptual Clarification  

Strategic litigation refers to litigation that is designed to reach beyond the immediate case 

and individual client (broad impact). This type of litigation seeks to change the law or how it 

is applied, in a way that will affect society as a whole.1 Following from this, feminist strategic 

litigation is litigation that aims to change historically gendered exclusion and silencing that 

manifests as a failure to understand, frame and claim entitlements under the law in a manner 

that is meaningful for women in all their identities including sexual minorities.  

 

The approach taken in feminist litigation concerns itself with both the goal and the process. 

The goal in feminist strategic litigation can include: giving women and sexual minorities voice; 

redressing harm; achieving structural/ institutional changes; law reform; societal change/ 

transformation and enhancing rights, among other goals. Feminist strategic litigation however 

distinguishes itself in being concerned not just with the ends, but also with the means to the 

ends. Some ideals should ideally influence the process to make it feminist in nature. In this 

regard, some feminists have suggested the following ideals: listening to the client and 

reinforcing the client's autonomy and the lawyer's values; encouraging consciousness-raising 

for the client and her lawyer; emphasis on the client’s needs and the lawyer’s understanding 

of those needs; and embracing other feminist values in the representation process itself.2  

 

                                                        
1 E Rekosh, KA Buchko & V Terzieva (eds) Pursuing the public interest: A handbook for legal professionals and activists (2001) 
81.  
2 NR Cahn ‘Defining feminist litigation’ (1991) 14 Harvard Women’s Law Journal 2-3. 
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Feminist strategic litigation presents critical viabilities and its utilities are vast particularly in 

our African context. The first and perhaps most pragmatic reason for feminist litigation is that 

feminists have no real choice but to turn to courts for resolution of issues. Discrimination that 

is expressed in law (de jure) for instance can only properly be redressed through legal avenues 

such as court pronouncements which would lead to law reform. While legal reform need not 

be instigated through courts and can originate in parliaments, contested rights such as those 

of sexual minorities for instance are unlikely to find promoters among legislators who are 

politicians keen on appeasing public interests that may be predominantly homophobic.3 In 

such instances, support for sexual minority rights is more likely to emanate from activists and 

social movements that can then utilise courts to trigger societal change. Generally, legal 

pronouncements by courts provide useful prompts towards triggering legal reform and social 

change.  

 

Another clear advantage of feminist strategic litigation relates to the creation of the 

conditions necessary for social change as well as feminist jurisprudence. On social change, 

positive pronouncements by courts can result in the conditions necessary to change legal, 

practice and social environments for woman and sexual minorities. For instance, a court’s 

pronouncement on decriminalisation of abortion, sex work and same-sex sex can lead to a 

ceasing of arrests and of the harassment often carried out by law enforcement officers under 

the guise of enforcing laws. Aside from creating suitable legal conditions, court 

pronouncements can also result in social change by lessening stigma and creating a 

conducive environment for societal and attitudinal transformation.  

 

Even where cases do not succeed in court, there are other benefits to be counted such as 

creation of feminist discourse in courts and jurisprudence. Regardless of outcomes, feminist 

argumentation in courts and in critical spheres such as constitutional discourse introduces 

feminist discourse thereby forcing judicial officers to engage in or at the very least be exposed 

to feminist ideation. The dialogue engendered by feminist strategic litigation in courts and in 

the public is significant. The importance of dialogue as a feminist approach cannot be 

overstated in terms of giving women and sexual minorities voice and a platform to challenge 

their oppressions.  The dialogue opportunities presented by feminist strategic litigation can 

                                                        
3 An illustration of this is the homophobic wave witnessed in African countries in the last few years manifesting through 
criminalisation legislations and retrogressive rhetoric from governments. On this see a more comprehensive discussion: AM 
Ibrahim ‘LGBT rights in Africa and the discursive role of international human rights law’ (2015) 15 African Human Rights Law 
Journal 263-281. 
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also shape public opinion that may have otherwise been misguided thereby garnering allies 

and strengthening social movements. All the foregoing benefits also apply when a case is 

won. Overall, there is significant value in engaging in feminist strategic litigation regardless of 

outcomes. 

 

2.2. Case Sourcing  

2.2.1. Case considerations  

Undertaking feminist strategic litigation calls for a well thought out approach to case sourcing. 

Because of its impactful nature, feminist strategic litigation could be beneficial. It could also 

be damaging to social movements in that it could result in legal implications that undermine 

the rights of women and sexual minorities or claw back on previously obtained gains.  

 

In light of the foregoing, case sourcing should as much as possible be guided by intentional 

and strategic considerations. This can be done by undertaking a two-part test consisting of 

an environmental assessment followed by a case selection assessment. On the enabling 

environment, Women’s Link Worldwide proposes a four-part test to assess the suitability of 

an environment that is conducive to social change through strategic litigation. These are:  

i) An existing rights framework;  

ii) An independent and knowledgeable judiciary;  

iii) Civil society organizations with the capacity to frame social problems as rights 

violations and to litigate; and  

iv) A network able to support and leverage the opportunities presented by litigation. 

If the four preceding conditions are present, the strategic litigation is likely to be successful 

and result in sustainable change.4  

 

If the environmental assessment reveals an enabling environment, then the case selection 

assessment can be undertaken. Case selection is an indispensable component in creating an 

environment that enables strategic litigation on sexual rights and women’s rights.  Mindful 

that organisations and social movements are funded by donors, there is always the need to 

determine which cases should be prioritised and which ones should ultimately be chosen for 

development. ISLA utilises an existing standard for case selection used by most human rights 

organisations – the so-called SNIF test.  The SNIF test requires the decision-making to 

consider whether: 

                                                        
4 M Roa & B Klugman ‘Considering strategic litigation as an advocacy tool: a case study of the defence of reproductive rights 
in Colombia’ (2014) 22(44) Reproductive Health Matters 31-41.  
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i) The organisation has the skills to undertake the litigation; 

ii) There is a need for the litigation in the chosen subject area; 

iii) What the impact of the case will be; and 

iv) There is available funding to run the litigation. 

 

The foregoing two-part test can be adapted depending on context and other factors that may 

present clear and compelling reasons to either undertake or forego litigation.   

 

 

2.2.2. Client considerations  

A further important consideration is the selection of the appropriate client to take on strategic 

litigation.  

a. Individual clients  

Implied in feminist strategic litigation is a goal to create impact at the socio-cultural and 

political levels. The right individual client is one who understands this strategic element of this 

kind of litigation. In this regard, activists or movement leaders can make ideal complainants 

since they are already embedded in social movements which may be involved in legal 

mobilisation and other strategic advocacy interventions on the social-justice issue being 

brought before court. Cases brought by activists are often strategic, intentional and in pursuit 

of a specific theory of change.  

 

In contrast, clients who are not embedded in social movements may struggle to recognise the 

strategic angle or where the angle is recognised by lawyers, they may struggle to relate with 

the cause or see the big picture. This lack of buy-in from an individual client, results in high 

attrition rates in feminist strategic litigation. To identify the right individual client therefore, 

the lawyer/institution would need to have a candid conversation with the individual client from 

the beginning to ensure that they understand the nature of strategic litigation. The client’s 

expectations in regard to remedy also need to be managed, especially where they may not 

necessarily result in personal benefit. Strategic litigation is often paired up with an advocacy 

strategy which may include media involvement, publicization of private information and 

exposure. The right client is one who is still willing to take on the case having understood such 

risks.  

 

Beyond litigation support, all individual clients whether backed by social movements or not 

have multiple needs. These include psychosocial support; health services and medical 
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treatment; safety and security; financial support or equivalent assistance; shelter such as safe 

houses. Clients, such as those who are in conflict with the law may need any other support 

necessary to alleviate any legal difficulties they are experiencing. Such clients can include 

those accused of undertaking criminalised activities such as: sex workers, same-sex sex, 

abortion etc To this end, it is important to provide the kind of support needed to mitigate any 

cost (economic, social, personal etc) of pursuing a remedy. For example, in trafficking cases, 

equivalent assistance could mean facilitating the complainant to regularise their stay in the 

country of destination during the duration of the case. This would facilitate their pursuit of a 

remedy which would not otherwise be possible if they are immediately repatriated. Such 

support is also likely to enhance a complainant’s willingness and ability to stay the course.  

 

Access to such a basket of care, is essential to ensuring a client stays the course of litigation. 

Complainants who are activists or movement leaders are likely to have access to a wide range 

of networks and resources from their social movements which can help meet their needs. For 

individual clients, their needs to be an intentionality in determining how these needs will be 

met in the course of litigation. 

 

Another important consideration is whether the client embodies salient identifiers related to 

the specific rights violation being canvassed before court. The right client should be 

representative of the constituents that are disproportionately affected by the violation. For 

example, reports indicate that corrective rape in South Africa is largely experienced by black 

lesbians of low socio-economic status. The right client in such an instance would be one who 

embodies these intersectional identifiers.  

 

In light of the foregoing, the right individual client is one:  

i) Who is invested in the strategic goal (theory of change; bigger picture; social-justice 

impact);  

ii) Whose needs can be met by the litigant (NGO; institution; lawyer) in collaboration with 

partners; and 

iii) Who embodies, in their identity and case, the salient features of the disadvantaged 

group.  

 

In addition to the foregoing considerations, litigants should be conscious of factors that may 

compromise a complainant’s commitment or ability to stay the course of litigation. For 

instance, the client’s personal circumstances or priorities may change; they may experience 



 

 8 

litigation fatigue; or may exhibit self-destructive behavior such as issuing inappropriate press 

statements as a result of feeling like their autonomy is compromised by lawyers or activists. 

These challenges can be mitigated by undertaking diligent assessment of the client’s 

circumstances to try and forecast likely changes that would impede their ability or willingness 

to stay the course. Psychological assessments pre-litigation as well as consistent psychosocial 

care during the course of litigation can also help to identify or resolve such bottlenecks.   

 

b. Institutional clients  

Organisations such as NGOs can also undertake feminist strategic litigation in their 

institutional capacity on account of strategy or necessity. Instances when an institutional client 

is ideal include where there are overwhelming safety and security concerns for an individual 

client; where the strategic goal is best served by an institution acting on behalf of a group; 

where the victim(s) are dead or unavailable; where there is a need to surface and challenge a 

specific legal bias even if there is no individual complainant.  

 

A key consideration when determining whether or not an institutional client is the right client 

is a reflection on the kind of intended outcomes. For instance, the benefit of having an 

individual client is that it humanises the cause as the harm occasioned is lived and not 

suppositional. A strong case could therefore have different outcomes (legal and socio-

cultural) on the basis of client selection. How litigation contributes to broader social change 

can be compromised because social movements may find it hard to relate and organise 

around the legal arguments being canvassed in court. 

 

The right institutional client for feminist strategic litigation:  

i) Has the ability to identify the strategic angle in everyday rights violations; 

ii) Embodies feminist ideology or has the ability to infuse a feminist analysis to 

strategic litigation; and  

iii) Can meet the needs of the complainant in partnership with other stakeholders.  
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3. Barriers to Strategic Litigation  

The dearth of feminist strategic litigation is as a result of varying barriers.  

Lack of legal empowerment and ability to identify strategic angle:  

Victims: The normalisation of (and desensitisation to) women’s and sexual rights violations 

creates an environment where victims lack an awareness that would lead them to recognise 

that their experience of rights violation constitutes a wrong for which the state needs to be 

held accountable and significance of accountability.  

 

Lawyers: Due to positivist legal training, most lawyers work the law as it is and not as it should 

be. They therefore find it hard to challenge the law as they do not recognise the gender biases 

embodied in law or their resultant discriminatory effects. As a result of a positivist mindset, 

most lawyers are incapable of identifying the strategic element from ordinary cases that they 

may come across. Further, most lawyers do not understand the scope and content of a 

violated right, why certain laws or practices are inconsistent with that right in order to identify 

that the state may have failed to fulfil its obligation to protect. In addition, lawyers in 

organisations traditionally funded to do strategic litigation do not have the internal capacity 

to undertake the litigation and instead prefer legal reform and advocacy interventions.   

 

First responders: A first responder’s intervention or referral is critical in determining a victim’s 

path towards redress (legal or otherwise). Most first responders lack access to legal 

information on rights violations which often results in opportunities for strategic interventions 

being missed.  

 

Perceived or attitudinal barriers: Perceived barriers are those attitudes and assumptions 

(factors) that potential litigants hold and even though such factors are not legal or factual, they 

nonetheless undermine or hinder feminist strategic litigation. A few examples of perceived 

barriers include:  

- At the national level, there are various perceptions and misconceptions of the law 

around criminalisation of: abortion procedures; LGBTI persons and others and this 

impedes strategic litigation. For instance, in the case of LGBTI persons, where the law 

criminalises same-sex sex, there tends to be a misunderstanding that LGBTI persons 

are themselves criminalised. Such attitudes stigmatise public opinion as well as 

undermine the ability of sexual minorities to organise and litigate. Such perceptions 

further create barriers for persons when for example accessing law enforcement 

services and when seeking to report instances of human rights violations.  
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- Access to justice misconceptions: perceptions about who can litigate what and where 

at the regional level. For instance, there is a perception among certain practitioners 

that the African Commission lacks jurisdiction to adjudicate violations arising from the 

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women 

in Africa (Maputo Protocol).  

 

Political orientation of the organisations: Some NGOs prefer interventions that are deemed 

to be less aggressive towards the State for instance opting for collaborations as opposed to 

confronting the state to hold them accountable through strategic litigation. Even for those 

NGOs whose focus areas include sexual rights or women’s rights, there is a lack of litigation 

culture and a greater focus on advocacy, law reform, basic legal aid services as alternative 

ways of advancing rights. There is a persistence of false dichotomies where strategic litigation 

is viewed as the opposite of mediation, legal aid or ADR yet these strategies can be pursued 

in a complementary fashion.  

 

Depoliticisation of NGOs and social movements: Due to external factors such as funding 

challenges and a utilitarian approach, NGOs have been forced to constrict or package their 

work in ways that are unable to effectively respond to rights violations for women and sexual 

minorities. Increasingly, there is a move away from a rights-based approach to programming 

which depoliticises interventions that are seeking to attain strategic impact.  

 

For instance, within the LGBTI movement across the continent, there is greater focus on 

service delivery around HIV and AIDS from a public health rather than a human rights 

perspective. Without centring the human rights violations people experience based on their 

sexual orientation and gender identity and expression, we lose key opportunities to re-vitalize 

and re-ignite a political movement aiming to challenge fundamental structures of power and 

oppression. 

 

Basket of care: Inadequate access to the holistic package of care required to meet the client’s 

needs obstructs case entry and heightens attrition rates. Inadequate resources result in the 

inability to provide ancillary victim support services required by survivors of violations to 

enable their participation in strategic litigation. These services include: psychosocial support; 

health services and medical treatment; safety and security; financial support or equivalent 

assistance; shelter such as safe houses; and other assistance victims would require in the 

process of pursuing remedy.  
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Other barriers that may be mitigated by paying attention to the package of care include: 

 The client’s mental capacity to commit and remain engaged in the litigation strategy.  

 Safety and security concerns.  

 In sexual rights cases, potential complainants may fear harassment and victimisation 

should they take on cases. They may further fear that taking on cases may expose their 

sexual orientation or gender identity and place them at risk of violence or harassment  

 In women’s land and property rights for instance, safety and security issues arise in the 

following ways: 

o Divorce – women are threatened with violence by their husbands when the women 

seek to lodge a divorce claim case.  The threats persist when she seeks to enforce 

the court order awarding her a share in the matrimonial property. 

o Succession – when a woman tries to claim her share of the inheritance, depending 

on whose estate she is claiming from she faces threats of violence by male siblings 

and male relatives in the family (eg. uncles) or by family of the deceased husband,  

o Extractives – In expressing opposition to mining operations, women are subjected 

to acts of violence by State actors (police) and by agents employed by the mining 

company (security guards). 

 

Hostile environment: In certain contexts, the legal, political and socio-cultural landscape can 

present hostilities that inhibit the process of rights-claiming. Sexual minorities are targeted on 

the basis of their identity and rights violations against them are seen as moral issues rather 

than human rights violations. They are seen as “un-African” and treated as outlaws excluded 

from constitutional protections of the law. Such a hostile environment presents a barrier to 

the reporting of rights violations and consequently impeding clients from pursuing remedies 

for fear of secondary victimisation or recriminations.  

 

Lack of respect for the rule of law: The culture of state non-accountability for human rights 

violations coupled with the state being viewed as untouchable undermines strategic litigation. 

Yet the success of strategic litigation is premised on non-interference of legal processes and 

implementation of decisions. The foregoing challenges therefore discourage institution of 

strategic litigation cases owing to a sense of futility.  
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4. About the Strategy Consultation  

Strategy Consultations are part of our strengthening capacity to litigate strategically focus 

area. This convening seeks to provide a platform for ISLA and its partners to interrogate critical 

elements that arise in strategic litigation and to find creative solutions to advance feminist 

strategic litigation.  

 

More specifically, the consultation wishes to focus on the challenges in sourcing sexual rights 

and women’s human rights cases and understanding how complainants can be better 

supported during and leading up to litigation. The discussions will also inform the beginnings 

of the formulation of a plan which in the mid-to long term would result in more cases that 

bring about social change being lodged in the courts. The plan will detail steps and identify 

required resources to ensure that the outcomes are achieved as projected.   

 

The objectives of the Strategy Consultation are:  

i) To better understand the barriers and factors which impede the sourcing and 

development of strategic litigation on sexual rights and woman’s rights.  

ii) To better understand the factors that drive various types of litigants to undertake 

strategic litigation on sexual rights and woman’s rights. 

iii) To better understand the considerations that influence selection of the right client 

when sourcing cases to undertake strategic litigation on sexual rights and woman’s 

rights.  

iv) To inform the future development of strategies to deal with the identified barriers to 

case sourcing on sexual rights and women’s rights and create enabling environments.   

 

The Strategy Consultation has the following expected outcomes: 

i) To identify and articulate specific barriers which are faced by movements in 

developing and identifying cases in order to create an enabling environment  for 

strategic litigation.  

ii) To begin to identify solutions to removing the barriers faced by lawyers in sourcing 

sexual rights and woman’s rights cases in order to create an enabling environment for 

strategic litigation.  

iii) To lodge more cases across all of  ISLA’s thematic areas. (ISLA specific) both nationally 

and regionally. 

iv) To entrench accountability and transparency in the case selection process. (The 

consistent application of the case selection criteria will lead us to this outcome). 
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5. About the Publication: ISLA’s Litigation Insights  

The Strategy Consultation and research being undertaken will culminate in the development 

of a publication documenting ISLA’s litigation insights. These insights will include:  

- Lessons learnt regarding barriers to litigating strategically 

- Sharing and documenting the identified solutions  

- Needs, concerns and roles to be played by the various role players who play a crucial 

role in the sourcing of cases and realisation of jurisprudence: sexual minorities, 

individual women, organisations, movements, legal practitioners and donors.  

 

The publication is intended for social movements and legal practitioners who are specifically 

targeted to increase feminist strategic litigation. It is also targeted at donors in light of the 

fact that limiting funding structures are a major stumbling block to women’s and SOGIE rights 

cases. It will therefore be useful for donors to understand the challenges that strategic 

litigation generally poses in order to better inform their assessment of proposals for grants in 

a more contextual manner. Emergency funders are also targeted in light of the roles which 

they can potentially play in supporting litigation and supporting potential litigants who may 

face state reprisals due to litigation.  

 

 

 

 

 

 

 


