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1. Introduction 

The Initiative for Strategic Litigation in Africa (ISLA) is a feminist Pan African organisation 

that uses the rule of law, African domestic and regional courts to advance women’s human 

rights and sexual rights. Our work is based on the belief that strategic litigation is an immensely 

strong tool for social change because it helps to reframe the understanding of entitlements 

before the law and it challenges the legal discourse. Our work methodology is to set ourselves 

as an anchor that works with partner organisations in different countries to provide them with 

tailor made support aimed at capacitating them with the necessary skills and expertise required 

in instituting strategic litigation cases at domestic level. Ultimately, through our capacity 

strengthening work with our partners and our resources, we aim to help foster legal systems 

that adequately protect rights and develop a body of jurisprudence that protects as well as 

advances progressive development women’s human rights. 

One of ISLA’s programmes is the Women’s Land and Property Rights Programme. The 

programme focuses on using courts to challenge discriminatory laws that adversely impact on 

women’s ownership, control and access to land and property rights. Through this programme, 

we support cases that focus on various issues affecting women’s land and property rights. These 

have included cases concerned with land and property rights of women within the family 

context such as cases on lack of equal rights to inheritance; laws that exclude or restrict 

women’s access to property rights and exclusion of women in the administration of deceased 

estates processes. In addition, our programme includes a focus on gendered impacts of the 

activities of extractive industry to women’s access and use of land, an area to which scant 

attention has been paid yet the problem is very pervasive across the continent.  

 

  

2. Background and Justification 

 

As in most parts of the world, the denial of women’s land and property rights in Africa is 

pervasive. This is in spite of the widely accepted importance of women’s control, and access 

to land and property to development goals. To date systematic violations of women’s land and 

property rights exist in many African countries in the form of statutory and customary laws, 

policies and practices and social norms that are widely discriminatory. 

 A number of African countries for example have dual legal systems, with statutory law 

coexisting with customary laws. In many instances, concerning women’s land and property 

rights, discriminatory customary laws have tended to dominate land tenure systems, resulting 

in women’s access to land or property being closely tied to their relationship to a man – as 

daughters, wives, widows and sisters. Given the entrenched patriarchy in most customary laws, 

land and property rights of a large number of women have therefore been very precarious. Even 

in countries where laws have been enacted that prohibit discrimination, governments have often 



 
failed to ensure enforcement, with some courts shying from setting aside laws they would have 

found to be discriminatory1. 

On the other hand, international and regional law is replete with standards on equality and non- 

discrimination that are applicable within the context of women’s land and property rights. The 

Universal Declaration of Human Rights in articles 1 and 2 enunciates the equality of all human 

beings and entitles to everyone all rights and freedoms listed in the Declaration without 

distinction on any of the listed grounds. Similarly, the International Covenant on Civil and 

Political Rights (ICCPR) contains several provisions that guarantee protection against 

discrimination. Article 2 contains an undertaking by states to ensure the equal enjoyment of all 

the listed rights by both men and women, while article 26 sets out that all persons are equal 

before the law and as such are entitled to equal protection of the law without ant discrimination. 

The International Covenant on Economic, Social and Cultural Rights (ICESCR) also 

guarantees equality in exercising the rights in the covenant2 and states undertake to ensure the 

equal right of men and women to the enjoyment of all economic, social and cultural rights3. 

Like the international instruments, the African Charter on Human and Peoples’ Rights entitles 

equal enjoyment of rights and freedoms without any distinction4 and guarantees equality before 

the law5. Further, the Charter places an obligation on states to ensure the elimination of 

discrimination against women6. Individuals also have the duty to “respect and consider fellow 

human beings without discrimination…7” 

In addition to the general human rights normative framework, treaties that are specific to 

women contain provision that are of crucial importance in addressing violations of women’s 

land and property rights. The Convention on the Elimination of All Forms of Discrimination 

Against Women condemns all forms of discrimination and obligates states to embody the 

principle of equality in their legal frameworks while at the same time taking measures to 

eliminate discrimination against women and inequality8. In addition, the treaty recognises 

special measures “aimed at accelerating de facto equality between men and women” and 

highlights that these shall not be construed as amounting to discrimination9.  The Protocol to 

the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, in article 

2 places an obligation on states to “combat all forms of discrimination against women through 

appropriate legislative, institutional and other measures.” The Protocol further contains 

provisions that are specific to women’s access and ownership to land and property. Article 6 

                                                           
1 Magaya v Magaya, SC No. 210-98, Zimbabwe, 16 February 1999, Elizabeth Stephen & Another v The Attorney 
General Miscellaneous Civil Cause 82 of 2005, Mami v Paulina & Another 2005-6] SCGLR 1116.  
2 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, United Nations, Treaty 
Series, vol. 993, Article 2 
3 Ibid, Article 3 
4African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 
(1982) 21 ILM 58 (African Charter) Article 2 
5 Ibid, Article 3 
6 Ibid, Article 18 
7Ibid, Article 28 
8  Convention on the Elimination of All Forms of Discrimination Against Women, 18 December 1979, United 
Nations, Treaty Series, vol. 1249, Articles 2,3 and 5  
9Ibid, Article 4 



 
places an obligation on states to ensure that during marriage, “a woman shall have the right to 

acquire her own property and to administer and manage it freely.” Upon termination of the 

marriage for whatever reason, men and women shall have a right to an equitable share of the 

matrimonial property10.  

Some of the rights listed in the protocol offer specific protection of women’s land and property 

rights. The right to adequate housing in article 16 obliges states to grant women whatever their 

marital status access to housing. Article 19 on the rights to Sustainable Development, states are 

tasked with putting in measures to “promote women’s access to and control over productive 

resources such as land and guarantee their right to property.” Lastly article 21 guarantees the 

rights of widows to inherit an equitable share in the property of their husbands, the right to 

continue residing in the matrimonial property. Women and men are also accorded the right to 

inherit in equitable shares, their parents’ properties.  

In addition, to the various provisions of the different treaties, treaty bodies tasked with 

monitoring the implementation of these human rights instruments have through a series of 

Resolutions and General Comments elaborated on the interpretation of the provisions 

highlighted above in a manner that is highly relevant and instructive to addressing women’s 

land and property rights.11 

Yet in spite of the rampant violations and availability of several human rights instrument that 

are relevant to the protection of women’s land and property rights as highlighted above, there 

has been a dearth of jurisprudence before the African Human rights system. The dearth of equal 

property rights cases in Africa means there have been no opportunities for regional and 

international bodies to develop progressive standards in this area. In our analysis and 

interactions with lawyers working on women’s land and property rights cases, several reasons 

have been identified as hampering the submission of strategic litigation cases before the 

different fora. The following are some of the identified issues, 

The majority of African women’s rights organisations funded to do strategic litigation are legal-

aid service providers, routinely providing advice and legal representations. These 

organisations, many excellent at direct service and individual representation, are not 

necessarily equipped to perform strategic litigation.  This type of legal work requires particular 

training, and the time and resources for attorneys to explore the broader legal context in which 

their routine cases are pursued. As such, while these organisations may be funded to advance 

strategic litigation, most of them will maintain their focus on direct legal aid. 

                                                           
10 Article 7 Maputo Protocol 
11 UN Committee on Human Rights, General Comment 28 on “Equality of Rights between Men and Women” 
adopted 29 March 2000, CCPR/C/21/Rev.1/Add.10., UN Committee on Economic, Social and Cultural Rights, 
General Comment 16 “The Equal Right of men and women to the enjoyment of all economic, social and 
cultural rights U.N.Doc E/C.12/2005/3,  UN Commission on Human Rights, “ Women’s Equal Ownership, Access 
to and Control over Land and the Equal Rights to own Property and to Adequate Housing” U.N.Doc 
E/CN.4/2005/RES/25, UN Committee on Economic, Social and Cultural Rights, Right to Adequate Food, UN. 
Doc E/C.12/1999/5, UN Committee on the Elimination of Discrimination against Women, General 
Recommendation 21 “Equality in marriage and family relations” 



 
Furthermore, strategic litigation has largely been undertaken by lawyers who either have skills 

and expertise on women’s human rights, without expertise in litigation or on human rights 

litigation, without expertise on women’s rights, but rarely both. 

There are limited capacity strengthening programs for strategic litigation; these are offered only 

sporadically by bar associations, women’s rights groups, and international NGOs. The ad hoc 

nature of these programs, which are designed to increase a critical mass of lawyers litigating 

women’s rights cases, often means that it is not possible to follow up on individual cases and 

offer adequate support on cases that are discussed during the programs. Another significant 

hurdle for follow-up is the fact that many of the lawyers who attend capacity strengthening 

programs come from institutions that are not equipped to conduct strategic litigation. 

Consequently, the lawyers may not be supported to pursue the work after receiving the training, 

and eventually, competing demands overshadow the nascent interest. 

Even when litigation is undertaken, the overarching goal of developing feminist jurisprudence, 

with the specific aim of protecting and furthering women’s human rights, is often never 

reached.  The immediate desire to win the case for the client, more often than not, eclipses the 

possibility for broader public interest gains.  Lawyers with too little focus and inadequate 

training in the tactics of strategic litigation miss opportunities for developing much-needed 

advances in feminist jurisprudence in the Africa region.   

 

3. The Institute 

 

ISLA has been conceived as a much needed response to the problems highlighted above. Our 

long term goal of the women’s land and property rights programme is to promote greater legal 

protection of women’s land and property rights in Africa by contributing to the development 

of progressive standards and jurisprudence. One of the ways in which we seek to attain this 

goal is through consistently engaging local lawyers, and NGOs within our women’s human 

rights network in capacity strengthening activities around strategic litigation of women’s land 

and property rights. 

 

The women’s land and property rights Institute is one such offering. It is a ten day intense and 

practical capacity strengthening programme with the overarching goals of enhancing the 

understanding amongst lawyers and activists working on women’s land and property rights of 

regional and international standards and increasing capacity of local partner lawyers to utilise 

strategic litigation in the context of land and property rights in order to achieve greater legal 

protection and to obtain redress for victims of abuses. Through greater understanding of the 

existing norms and standards on women’s land and property rights, the institute also aims at 

crafting innovative ways and using these developments to address challenges to women’s land 

and property rights. 

  



 
The curriculum, designed with the above goals in mind encompasses a wide range of sessions 

and activities aimed at imparting skills and expertise that are critical for strategic litigation. The 

structure of the Institute consists of contact sessions with experts on land and property rights 

drawn from different parts of the world.  In addition, participants will be required to work on 

a case in groups, which will culminate in a moot court session held at the end of the Institute.    

The Institute curriculum focuses on aspects such as introduction to strategic litigation, 

substantive issues on women’s land and property rights, existing norms and standards, as well 

as well as procedural aspects of litigating before bodies of the various human rights systems. 

 

ISLA’s women’s land and property rights programme is set up as an anchor that provides 

sustained support to women’s rights organisations that either use strategic litigation or have 

identified strategic litigation as a key component of their work. It is our objective to 

continuously work with the same lawyers and institutions and hence, ISLA has entered into 

partnerships with these organisations. Participants for the institute will be drawn from the 

lawyers in these various organisations that we have partnered and are working with. A 

maximum of twelve participants will be invited, a number that will allow for lively discussions 

and debate while at the same time small enough to allow each participant maximum 

engagement. 
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