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THE INITIATIVE FOR STRATEGIC LITIGATION IN AFRICA 

LITIGATION INSTITUTE  

July 1- July 12, 2019 

Johannesburg 

 

CONCEPT NOTE 

 

1. BACKGROUND 

An introduction to ISLA 

The Initiative for Strategic Litigation in Africa (ISLA) is a Pan-African and feminist led initiative that 

aims to contribute to the development of jurisprudence on sexual rights and women’s human 

rights on the continent by providing expertise in strategic litigation. ISLA seeks to use the rule of 

law and African domestic and regional courts to advance sexual rights and women’s human rights. 

We believe that strategic litigation from a feminist point of view is a critical tool in changing 

historically gendered exclusion, silencing, invisiblising and violence that manifests as a failure to 

understand, contextually reframe and claim entitlements under the law. As strategic litigation 

from this approach is underutilized, ISLA’s goal is to build capacity and a network of lawyers in 

Africa that can take up this methodological approach. 

 

ISLA believes that a sustained investment in local institutions and individuals is the key to creating 

a critical mass of domestic lawyers who can engage in strategic litigation. This method is used to 

bring about significant change, via taking carefully selected cases to court and using them to 

change law, practice and public awareness. We work side-by-side with specific organizations and 

individuals to whom we provide ongoing capacity strengthening.  We desire to develop 

jurisprudence before domestic courts, the African Human Rights Systems and UN treaty bodies 

on ISLA’s thematic areas of focus areas.  
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The Women’s Human Rights Network  

The Women’s Human Right Network (WHRN) is comprised of ISLA’s Women’s Land and Property 

Rights (WLPR) and the Violence Against Women (VAW) thematic areas of focus. Using a hub 

model with ISLA as the anchor institution, the WHRN network fosters two types of partnerships- 

the associate and the local network partners. In the associate network partnership, ISLA partners 

with organizations whose employees are lawyers, and whose internal assessment is focused on 

strengthening their capacity in strategic litigation. In the local partner networks, ISLA supports 

and strengthens the capacity and development of network partners by supporting the strategic 

litigation units within partner institutions.  

 

2. LITIGATION INSTITUTE: Objectives and Outcomes  

The Litigation institutes are two-week intensive capacity strengthening activities that take place 

over a period of 3 years. The faculty, which comprise of both academic and legal practitioners 

with expertise in various thematic areas incorporate theoretical and practical components 

throughout the institutes. The curriculum focuses on the development of knowledge and skill on 

the instrumentalization of comparative law, human rights methods, contextual feminist legal 

theory and strategic litigation on sexual rights and women’s human rights. The participants are 

capped at 12 in order to accommodate full engagement, one-on-one contact sessions with 

members of faculty and in-depth interaction with the reading and presentations provided by the 

experts.  

The overall objectives of Litigation Institutes are to: 

1. Encourage and coordinate knowledge production and sharing between partner lawyers 

on identified capacity building needs within identified subject areas 

2. Improve capacity of lawyers within the region in strategic litigation on women’s human 

rights cases internationally, regionally and at the domestic level through the contribution 

of experts in certain thematic areas 
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At the end of this year’s institute, the participants will be able to: 

1. Identify the barriers and limitations of strategic litigation; and assess whether they should 

proceed with a matter via strategic litigation. 

2. Identify the limitations of the judiciary; and draft pleadings and remedies that speak to 

specific judiciaries. 

3. Identify gaps in Eurocentric feminist legal theory and methods that do not address issues 

particular to regional jurisdictions; and understand different feminist theories and 

methods that address these gaps. 

4. Understand the nuances that exist within intimate relationships with regards to land and 

property and a duty of support; and identify the gendered aspects of land, property and 

rights within the extractives industry 

 

WHRN Litigation Institute Assessment  

The purpose of this assessment process is to test the learning progress of the participants and to 

assist them in strengthening their knowledge, skills and confidence. This process allows 

participants to track their progress and encourage them to gain knowledge in areas that need 

strengthening. Before the institute commences, the participants will be provided with relevant 

reading material that will feed into the tasks they are to undertake during the litigation institute. 

The idea of the assessment is not to award a pass or fail mark but rather to receive clear and 

concise feedback on what areas they need to improve on. This feedback will be provided by the 

WHRN Coordinator and participants will have an opportunity to get one-on-one feedback with 

faculty members.  

 

3. WOMEN’S LAND AND PROPERTY RIGHTS LITIGATION INSTITUTE 

The WLPR Litigation Institutes focus on using courts to challenge discriminatory laws that 

adversely impact on women’s ownership, control and access to land and property rights. Through 

the Institute, lawyers are able to expand their knowledge on strategic litigation through; 



 

4 
 

workshops on case selection criteria, the identification of violations, client selection, case 

development and support, argument crafting, remedies and implementation of decision.   

 

In previous institutes, Women’s Land and Property Rights has included cases concerned with 

succession and inheritance as women have been historically excluded from the transmission of 

property as a widow, daughter or former spouse. Drawn from international, regional and domestic 

instruments on succession rights such as the Protocol to the African Charter on Human and 

Peoples’ Rights on the Rights of Women in Africa (Article 21)1, the Convention on the Elimination 

of all Forms of Discrimination against Women (CEDAW)2, amongst others, domestic and regional 

laws where the rights of women are explicitly enshrined there are still persistent lacunae that bar 

women from realizing their full rights.  In this years’ Women’s Land and Property Rights Litigation 

Institute, ISLA moves beyond focusing on women’s land and property rights following divorce 

and succession to include the support of cases that focus on rights within the context of 

cohabitation and other legally unprotected relationships.  

 

4. LITIGATION INSTITUTE FIVE 

The fifth Litigation Institute will take place on the 1st- 12th of July 2019. This institute aims to fill 

lacunae from the previous institutes within the topics of constitutional law, strategic litigation, 

feminist legal theory (decolonizing feminism) in the first week; and women land and property 

rights- extractives and cohabitation and a moot court in the second week.  

 

 

 

 

                                                             
1 The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, Article 
21 
2 UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 December 
1979, United Nations, Treaty Series, vol. 1249, p. 13, available at: https://www.refworld.org/docid/3ae6b3970.html 
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WEEK ONE 

i. STRATEGIC LITIGATION (Day 1) 

Strategic Litigation has the capability of turning a social problem into a vision of an actionable 

court case. Strategic human rights litigation seeks to use the authority of the law to advocate for 

social change on behalf of individuals whose voices are otherwise not heard. Although litigation 

can be a powerful tool, it is resource-intensive. Strategic litigation contributes to raising 

awareness of human rights violations and creating progressive jurisprudence by setting innovative 

legal precedents. It ensures that national laws are correctly interpreted and enforced by 

strengthening and clarifying international and regional standards. The module will focus on both 

litigation and factors outside litigation that are necessary to create an environment where the 

desired legal change can take place.  

The objectives for this module are for the participants to:  

1. Understand the barriers to and opportunities for strategic litigation in different 

jurisdictions; 

2. Understand the potential of strategic litigation in bringing about the relief sought; and 

3. Understand the human dynamics involved in developing cases for strategic litigation;  

Upon completion of this module participants should be able to: 

1. Identify the barriers to and opportunities for strategic litigation; 

2. Assess whether they should proceed with a matter via strategic litigation; 

3. Craft effective relief when litigating strategically; and 

4. Provide a full basket of care to clients involved in strategic litigation.  

 

ii. CONSTITUTIONAL LITIGATION (Day 2 & 3) 

Constitutions serve as the foundation and framework for the formulation and implementation of 

national legislation and policies. They possess the status of the highest norms against which all 

state acts and omissions are evaluated. Constitutional provisions are often inspired by the 

international human rights obligations of states, and therefore reflect a broad range of social, 
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economic, cultural, political and civil rights and guarantees of public goods. National 

Courts play critical roles in protecting fundamental rights guaranteed by constitutions of 

their respective countries, but also in expanding the ambit of such rights through judicial 

interpretation based on internationally accepted principles thereby effectively translating and 

embedding treaty jurisprudence into national jurisdiction. The Constitutional litigation module 

takes a pan-African approach by focusing on four different jurisdictions- Ghana, Kenya, Tanzania 

and Uganda. This module considers the adjudication process in constitutional litigation, covering 

questions of the powers, limitations and make-up on of the courts in constitutional litigation for 

purposes of drafting constitutional cases, presenting them effectively; oral advocacy; the 

importance of remedies for constitutional infringements; and litigation strategies for public 

interest groups.   

The objectives for this module are for participants to: 

1. Understand the make-up of different constitutions and judiciaries. 

2. Understand the powers and limitations of judiciaries. 

3. Understand objectives 1 and 2 for purposes of drawing up cases and crafting remedies. 

Upon completion of this module participants should be able to: 

1. Identify the limitations and opportunities of the judiciary before which they intend to 

appear; 

2. Draft pleadings and craft remedies that speak to specific legal contexts; and 

3. Consider the ways on which judgments can be enforced in their jurisdictions.  

 

iii. DECOLONISING FEMINISM AND DECOLONISING THE LAW (Day 5 & 6)  

Legal doctrine emerges from human experience. The growth of feminist jurisprudence has 

coincided with the entry of more and more women into the lawyering, law-making, and judging 

professions. Relying on women’s lived experiences and perspectives, feminist legal scholars have 

aided in the creation of new doctrines, new methods, and new proposals for reform. In the past 

institutes, this module has used a feminist as a lens to interpret and critically analyze the law and 
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the experiences that gendered, raced, sexed and classed subjects have with the law. The 

process of decolonizing feminism and decolonising the law is anchored by the 

understanding that one of the legacies of colonialism is the process of knowledge production. 

The legacy of the Third World being “other”-ed as knowledge produced during this period 

sought to reaffirm Europe’s knowledge of itself, and of others. Knowledge production is therefore 

a political tool.  Understanding and participating in this process while conscious of positionality 

and self-reflexivity is vital in crafting a contemporary and decolonized understanding of feminist 

theory and legal theory within the context of Africa. This module critiques the theoretical 

presumptions and organizing principles of Western traditional feminism through the process 

understanding how different African feminisms and critiques of Black feminism might address the 

gaps that traditional Western feminism cannot. Additionally, this module builds on past institutes’ 

discussions on feminist legal theory (FLT) and feminist legal methods (FLM) and takes an 

intersectional approach to highlight potential gaps or differences faced by women and LGBTIQ+ 

persons within African communities that are not addressed in ‘Eurocentric’ FLT and FLM.  

The objectives for this module are for participants to: 

1. Understand various critiques of feminism which call for more inclusive politics of 

knowledge and activism and demands the profound recognition of a variety of feminists’ 

backgrounds, lived experiences and political needs and stances.  

2. Emphasize the importance of self-reflexivity and thinking about the political implications 

of our own (feminist) thinking and its implications to our litigation methods and 

approaches. 

Upon completion of this module participants should be able to, 

1. Identify the gaps in FLT and FLM that do not address issues particular to their jurisdictions. 

2. Understand different feminist theories and methods to cover these gaps. 
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WEEK TWO 

iv. WOMEN’S LAND AND PROPERTY RIGHTS  

Cohabitation (Day 4) 

Women’s land and property rights module will cover two topics. The first will include the right to 

inheritance and administration of estates and matrimonial property outside the context of 

traditional marriage in particular in cohabitation or other legally unprotected relationships. 

Studies show increased levels of cohabitation in Africa, especially Central Africa and Eastern 

Africa and are more common in instances of low socioeconomic status3. Marriage and 

cohabitation are not distinguishable across several societies in sub-Saharan Africa and in some 

cases, the term “union” is used as a proxy to include both4. This module will cover what women’s 

rights to land and property are in the event of separation for women who fall outside the scope 

of duty support in civil, customary and religious marriages. This will also include distinguishing 

differences between civil, customary, religious and same-sex duty of support5 and what the 

limitations of these laws are such as: how colonial ideas of ‘marriage and family’ have shaped 

legal definitions; why some intimate relationships are afforded more protection over others; and 

how to develop these protections through strategic litigation.  Beyond property and land rights 

within this context, this module also aims to divulge into the different ways that cohabitation and 

dependence can put women at risk especially due the rising number of cohabitation cases in low 

socioeconomic contexts. Therefore, in identifying the limitations of laws on cohabitation and 

marriage, this module will also be conversant with the raced and classed heteronormativity 

embedded within ideas of relationships that are deemed worthy of protection under the law.  

 

 

                                                             
3 Ndagurwa, P, et al. (2015). Cohabitation in sub-Saharan Africa: A regional Analysis. Princeton University, Retrieved 
from: https://uaps2015.princeton.edu/papers/150817 
4 Doo, F.N. (2006). Cohabitation, Marriage, and ‘Sexual Monogamy’ in Nairobi. Pennsylvania State University Park, Soc 
Sci Med. 2007 Mar; 64(5): 1067–1078. 
5 Bonthuys, E. (2018). A Duty of Support for All South African Unmarried Intimate Partners Part I: The Limits of the 
Cohabitation and Marriage Based Models, PER/ PEL J (21)- doi http://dx.doi.org/10.17159/1727- 
3781/2018/v21i0a4410 



 

9 
 

The objectives for this module are for participants to: 

1. Understand the definition of “Cohabitation” relationships and how these may shape legal 

protections;  

2. Understand the ways in which cohabitation may put women at risk; and  

3. Define the rights of women in cohabitation relationships. 

Upon completion of this module participants should be able to: 

1. Understand the nuances that exist within intimate relationships with regards to land and 

property and a duty of support. 

 

Extractives (Day 8 & 9)  

The second topic within the Women’s Land and Property Rights module deals with the gendered 

impacts of land acquisition practices and policies within the extractives industry. Women are not 

involved in the process of land acquisition due to certain customs and traditions, and 

compensation is usually paid forth to the representing “head of the household”; and in instances 

of a woman-headed household, women may not receive their payments6. While the extractives 

industry can provide employment opportunities for communities, access to revenue and growth 

for women-led businesses within the supply chain there is a lack of equitable access of revenue 

for women, the rise of (sexual) violence and poor working conditions for women7.  Yet, women as 

much as men should be able to equally benefit from the extractives industry. The ‘extractives’ 

section of this model will focus on the human rights principles and standards applicable to the 

extractives industry such as large scale land acquisition and the process of acquiring free, prior 

and informed consent (FPIC)8 from communities; determining what international and local laws 

govern this process and how these instruments can be used to protect women’s human rights 

within the extractives industry.  

                                                             
6 Alubbe, F. (n.d). Talking Land: Challenges Facing Women in the Extractive Industry. Focus on Land In Africa,  
Retrieved from: http://www.focusonland.com/fola/en/for-comment/challenges-facing-women-in-the-extractive-
industry/  
7 World Bank. (2013). Gender in Extractive Industries. World Bank, Retrieved from: 
http://www.worldbank.org/en/topic/extractiveindustries/brief/gender-in-extractive-industries 
8 Opare-Henaku, J. (2017). The Effects of Large-scale Land Acquisitions on Women, Rights and Resources, Retrieved 
from: https://rightsandresources.org/en/blog/effects-large-scale-land-acquisitions-women/#.XP9M3i2Q2u4)   
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The objective for this module is for participants to: 

1. Understand women’s land and property rights they exist in the extractives industry. 

 

Upon completion of this module participants should: 

1. Be able to identify the gendered aspects of land, property and rights within the extractives 

industry. 

 

v. MOOT COURT (Day 7 & 10)  

The moot court will take place during the final two days of the institute. This is an opportunity for 

participants to develop practical interest and skill on the subjects covered within the two weeks. 

Mooting plays an important role in legal education and persuasive advocacy by targeting 

improved legal research, logical organization and legal reasoning in writing and preparation of 

documents and oral presentation skills. Using the knowledge and skills gained, the participants 

are to analyze a hypothetical problem, apply the relevant laws, prepare written submissions and 

present an oral argument. The moot court competition will simulate a court hearing of the African 

Court of Human and People’s Rights where participants must demonstrate their understanding 

of the Rules of Procedure for African regional systems. Thereafter, the participants will be 

evaluated by three judges, including one sitting or retired judge and will receive feedback on 

their participation in that will be shared with their respective organizations.  

The objective for the moot court is for participants to 

1. Develop a practical interest in the legal discourse covered during the institute. 

2. Inculcate all the habits and understand all the policies and procedures that are followed 

in a regional court so as to prepare them for taking on real litigation. 

3. Improve and test their research and writing skills. 

4. Build their confidence with regards to legal reasoning and oral persuasion. 

5. Facilitate cross-participant learning and team-work.  

Upon completion of this session, the participants should be able to: 

1. Demonstrate an engagement with and thought about the legal issues at hand. 
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2. Demonstrate legal research, analysis, reasoning and problem-solving skills. 

3. Create a logical organization of their written documents based on the issues in a 

given case. 

4. Write the statement of facts, legal issues, legal analysis, and legal argument effectively, 

accurately, precisely and concisely 

5. Demonstrate an understanding of the Rules of Procedure for the African regional systems. 

6. Demonstrate an ability to work closely with and learn from their peers. 

 

CONCLUSION 

With the goal of developing a feminist lawyers with the knowledge, tools, and expertise to litigate 

on gender and sexuality cases, the fifth institute will build on the work of previous institutes on 

women’s human rights issues. At the end of this institutes, the participants will be well versed in 

the subject areas and will have developed knowledge of their applicability in practice.  

 

 


